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Following the recent spate of
corporate accounting scandals, popu-
lar attention has focused on legisla-
tive responses at the federal level, par-
ticularly on the Sarbanes-Oxley Act of
2002.  This attention certainly is mer-
ited as Sarbanes-Oxley has opened a
new chapter in the federalization of
criminal law.  Among other things, the
Act creates additional protections for
corporate whistleblowers, 18 U.S.C.
§ 1513(e), prohibits officers and direc-
tors of any public company from seek-
ing to improperly influence outside
auditors, and amends the federal ob-
struction of justice statute to prohibit
anyone from destroying documents
related to a securities fraud investiga-
tion.  18 U.S.C. §§ 1519-1520.  None-
theless, the various states have not

allowed Congress’ recent activity to di-
minish their own efforts to regulate
business activity and to formulate their
own legislative responses to the real
and perceived problems facing corpo-
rate America.  Indeed, a recent study
conducted by Stateside Associates of
Arlington, Virginia, reveals that since
January 2000, twenty-eight states have
made significant changes to their crimi-
nal laws governing business conduct,
including new statutes, stronger crimi-
nal penalties for existing crimes,  and
developments in case law and attor-
ney general procedures.  This essay
highlights some of the study’s find-
ings on the recent developments in
state corporate criminalization.

Stateside Associates under-
took its Criminalization Assessment to

“The history of education
since the Industrial Revolution shows
a continual struggle between two
forces: the desire by members of soci-
ety to have educational opportunity
for all children, and the desire of each
family to provide the best education it
can afford for its own children.”
Rodriguez v. San Antonio Indepen-
dent School District, 411 U.S. 1, 49
(1973) (citation omitted).

As a case currently pending
before the Kansas Supreme Court,
Montoy v. Kansas, No. 04-92032-S,
aptly demonstrates, after decades of
litigation and scholarly debate, this
struggle has transformed into ongo-
ing litigation over how to measure the

equality and adequacy of educational
opportunity and which entities are best
suited to do that measuring – legisla-
tures or courts.  Increasingly, state
courts are called upon to evaluate the
equality and adequacy of the educa-
tion financing systems adopted by
state legislatures, with results that carry
weighty implications for the separation
of powers – between branches of gov-
ernment as well as political subdivi-
sions – within the states.

BACKGROUND

In Rodriguez, the Supreme
Court effectively foreclosed federal
constitutional challenges to inter-dis-
trict funding disparities by rejecting a

federal equal protection challenge
based on inequality in funding between
local school districts within Texas.  The
Court found no fundamental right at
issue, and accordingly applied ratio-
nal basis scrutiny.  Because the state’s
education system assured a basic edu-
cation for every child in the state and
encouraged local control of each
district’s schools, the Court concluded
that it bore a rational relationship to a
legitimate state purpose and did not
violate the equal protection clause of
the Fourteenth Amendment.

By contrast, early state court
decisions provided a viable alternative
to federal litigation over state educa-
tion financing.  In 1971 the California
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FROM THE EDITORS…

The Federalist Society, in an effort to increase knowledge of and dialogue about state court jurisprudence, presents
this second issue of State Court Docket Watch. This publication, which will be issued six times a year, is one
component of the Society’s State Courts Project.  Docket Watch will present original research on state court
jurisprudence, illustrating new trends and ground-breaking decisions in the state courts. The articles and opinions
reported here will, we hope, help to focus debate on the role of state courts in developing the common  law,
interpreting state constitutions and statutes, and scrutinizing  legislative and executive action. We hope this resource
will increase the legal community’s interest in more assiduously tracking state court jurisprudential trends.

This issue presents six case studies. An important case regarding education financing in Kansas is highlighted, as it
has significant implications for the separation of powers.  Docket Watch reports on Stateside Associates’ research
detailing the rise of corporate criminalization in state legislatures.  We examine State Farm v. Campbell, a case that
could be interpreted to limit the application of punitive damages.  A case before the Supreme Judicial Court of
Massachusetts concerns a claim of a tort of compelled self-defamation, and could have implications for the practice
of employees being terminated at will.  Finally, two cases from Minnesota are highlighted: one dealing with eminent
domain and judicial review, and another on new ideas about compensible takings.

We look forward to hearing your comments and suggestions.  Please feel free to contact us at fedsoc@radix.net.

STATE COURTS REACT TO RECENT U.S.
SUPREME COURT DECISION

In April of 2003, the United
States Supreme Court again undertook
to define what limits the due process
clause of the Fourteenth Amendment
places on the award of punitive dam-
ages in state courts.  State Farm Mut.
Automobile Ins. Co. v. Campbell, 123
S.Ct. 1513 (2003).  State Farm v.
Campbell was an insurance bad faith
case that arose as the result of an auto-
mobile accident.  The 1981 accident was
caused by Curtis Campbell’s attempt to
pass six vans that were traveling ahead
of him on a two-lane road.  Though Mr.
Campbell and his passenger were unin-
jured, this passing attempt resulted in
an oncoming vehicle being forced off
the road, ultimately colliding with a third
vehicle.  Both drivers of the additional
cars – the one forced off the road and
the one with which it collided — were
injured, resulting in the death of one
and the permanent disability of the
other.  Mr. Campbell was sued in a Utah
state court.

State Farm was Mr. Campbell’s
insurer having issued a policy with a
limit of $50,000.  Despite this policy limit
and the facts in this case, State Farm
denied Campbell had any liability for

the accident and refused to settle the
matter for the policy limits by provid-
ing $25,000 to each of the other two driv-
ers or their representatives; State Farm
assured Mr. Campbell he had no per-
sonal exposure and did not need to re-
tain separate counsel, despite the po-
tential exposure in excess of his insur-
ance coverage.  However, when the jury
in the wrongful death and negligence
case rendered a verdict for $185,849,
State Farm refused to pay the amount
that exceeded the policy limits and re-
fused to post the bond necessary for
Mr. Campbell to appeal the verdict.  A
representative of State Farm told Mr.
Campbell he “may want to put for sale
signs on [his] property to get things
moving.”  While the appeal was pend-
ing, Campbell settled the matter with the
claimants, in part by agreeing to bring a
bad faith action against State Farm.  The
appeal was denied, affirming the jury’s
verdict.  Though State Farm eventually
paid the entire verdict, Campbell filed
the bad faith action in Utah state court
as agreed.

The bad faith action resulted
in a jury verdict against State Farm for
$2.6 million compensatory damages and
$145 million punitive damages.  The trial
court reduced this verdict to $1 million

compensatory and $25 million punitive
damages, but the Utah Supreme Court
reinstated the $145 million punitive
award.  The case was then appealed to
the United States Supreme Court.

The U.S. Supreme Court
granted certiorari and, applying the fac-
tors first set forth in BMW of N. Amer.,
Inc. v. Gore, 517 U.S. 559 (1996), re-
versed the decision of the Utah Supreme
Court, remanding the case for further
proceedings consistent with its opin-
ion.  This Supreme Court decision sent
ripples through the legal community as
lawyers and judges began opining on
whether it changed the legal standards
for the assessment of punitive damages.
Indeed, the Court’s less than clear opin-
ion raises a number of issues that now
must be resolved by state and federal
courts, including but not limited to the
following issues:  (1) to what extent is
evidence of out-of-state conduct by the
defendant relevant and admissible in
determining punitive damages?  (2)
does it matter whether the out-of-state
conduct was legally permissible in the
state in which it occurred?  (3) to what
extent is evidence of dissimilar but egre-
gious conduct of the defendant relevant
and admissible, (4) can a ratio between
compensatory and punitive damages

NEW LIMIT ON PUNITIVE DAMAGES? A LOOK AT STATE FARM V. CAMPBELL
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WHITE V. BLUE CROSS AND BLUE SHIELD OF

MASS., INC.
Employers in Massachusetts

closely watched a recent case to see if
the state’s high court would recognize
the tort of compelled self-defamation,
in which a discharged employee
sought recovery for feeling compelled
to repeat to prospective employers his
former employer’s reasons for dis-
charging him.  The Supreme Judicial
Court has declined to recognize this
tort. If it had been adopted, the tort
would have had the potential to erode
an employer’s right to fire an at-will
employee and affect communication
between employers and employees.

Roy Albert White, an at-will
employee of Blue Cross, claimed he
was fired because a client hospital told
Blue Cross that White had divulged
the details of a confidential financial
settlement between the hospital and
Blue Cross.  White claimed that Blue
Cross’s statement explaining his ter-
mination was false and defamatory,
and that he had been compelled to re-
peat the reason for his discharge to
potential employers.  White sued Blue
Cross on the theory of compelled self-
defamation.  The trial court dismissed

the claim on the ground that Massa-
chusetts does not recognize the claim,
and White appealed.  While the case
was still pending in the intermediate
appellate court, the Supreme Judicial
Court took the case for direct appel-
late review on its own initiative.  The
Court has heard oral argument, and the
case is under advisement.

White argued that the Court
should  recognize the tort in order to
provide a remedy to an employee who
has been discharged for false and defa-
matory reasons and who is unable to
secure a new job because he is com-
pelled to repeat these reasons to pro-
spective employers.  White contended
that it is foreseeable, if not inevitable,
that a prospective employer will ask a
candidate why his former employer dis-
charged him.  Lying, White argued, is
not an option that the law should rec-
ognize.  White asserted that he seeks
only to expand the “publication” ele-
ment of defamation.  This element tra-
ditionally requires the plaintiff to prove
that the defendant repeated a defama-
tory statement to a third party.  White
argued that publication should also
include statements by the plaintiff him-
self when the plaintiff is compelled to

repeat the false and defamatory rea-
sons for his discharge to prospective
employers.  The employee would still
have the burden, White argued, of
showing in each case that he was ac-
tually compelled to make the statement,
and that such compelled disclosure
was foreseeable.  As with any other
defamation claim, the employer would
remain protected by the conditional
privilege to make good-faith disclo-
sures of information necessary to its
business, even if such information later
proves to be false.  And, as with any
other defamation claim, the employee
would have the burden of showing that
the employer has lost this privilege by
publishing the reason for his discharge
with knowledge of its falsity, or with
reckless disregard for the truth.

Blue Cross argued that com-
pelled self-defamation ignores the pub-
lication element of traditional defama-
tion and is a questionable and much-
criticized doctrine recognized in only a
minority of jurisdictions.  Expanding
defamation law this way would expose
an employer to potential liability merely
for communicating to an at-will em-
ployee the reasons for discharging him.
This tort could chill open communica-

The Minnesota Court of Ap-
peals has affirmed a landowner’s con-
stitutional right to judicial review of the
public purpose and necessity of a tak-
ing prior to the actual condemnation
and taking.  The litigation was the re-
sult of the City of St. Paul’s attempted
acquisition of temporary and perma-
nent easements from a Sinclair gas and
convenience station for a roadway
project.

In March of 2000, the city in-
stituted condemnation proceedings.
Rather than proceed under the state
statutory eminent domain procedures,
the city chose to commence proceed-
ings pursuant to the less onerous pro-
visions of Chapter 13 of the St. Paul
City Charter.  On April 5, 2000, the city
council, after required notice to af-
fected landowners, held a public hear-
ing on the acquisitions for the road-
way project.  Despite objection by
Sinclair, the city council approved the

final condemnation order.  Then, as re-
quired by the city charter provisions,
the city made a determination as to the
value of the property taken.  On De-
cember 20, 2000, the city council held
another public hearing to confirm and
ratify the taking and valuation.

While the condemnation was
proceeding according to the city char-
ter provisions, the Minnesota Court of
Appeals reviewed the constitutional-
ity of a similar state statute that granted
counties authority to condemn prop-
erty for highway purposes.  On Janu-
ary 16, 2001, the Minnesota Court of
Appeals handed down its decision in
In Re Rapp, 621 N.W.2d 781
(Minn.App. 2001).  The statutory con-
demnation procedure at issue in the
Rapp case only allowed landowners
to appeal the award of damages as de-
termined by the county, but failed to
provide a procedure that allowed land-
owners to challenge the propriety of

the taking.  The Court of Appeals held
that the statute violated the takings
clause of the United States and State
Constitutions because the statute did
not provide for judicial review of the
public purpose and necessity of the
condemnation prior to the actual tak-
ing of the property.

Because of the similarity of the
statute at issue in the Rapp case and
the St. Paul City Charter condemnation
procedure, Sinclair immediately sent a
copy of the Rapp decision to the City.
In doing so, Sinclair placed the city on
notice that, based on the Rapp deci-
sion, Sinclair intended to challenge the
constitutionality of the city charter
condemnation proceedings for failing
to provide for judicial review if the City
did not commence condemnation pro-
ceedings pursuant to Minnesota Stat-
ute Chapter 117.  Despite Sinclair’s
notice, on February 7, 2001, the city

OPPOSING A NEW THEORY OF TORT LIABILITY FOR EMPLOYERS

EMINENT DOMAIN IN MINNESOTA
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Friedrich Hayek, the re-
nowned Austrian economist, opined in
his epic Road to Serfdom that  “[t]he
more the state ‘plans’ the more diffi-
cult planning becomes for the indi-
vidual.”1   Giving light to Hayek’s ob-
servation regarding government plan-
ning and its effect on free-market be-
havior, the Minnesota Supreme Court
in Johnson v. City of Minneapolis2  rec-
ognized that egregious drawn-out gov-
ernment planning creating a “cloud of
condemnation”3  over private property
constituted a compensable taking un-
der the Minnesota Constitution.

On December 16, 1983 the City
of Minneapolis (“City”) adopted a re-
development plan for an area of south
downtown Minneapolis, including
south Nicollet Mall, one of the
downtown’s major retail centers.  The
City’s primary objectives were to pro-
mote and assist development of a new
convention center located in the area
and to preserve downtown Minneapo-
lis as a major retail center.  Through the
redevelopment plan, the City also
sought to increase the downtown tax
base.  During 1983 and 1984, however,
the City was unable to persuade local
property developers to submit a rede-
velopment plan.  In 1985, the City ap-
proached a French developer, La Soci-
ete Generale Immobiliere (LSGI), to sub-
mit a redevelopment plan.  LSGI sub-
mitted a redevelopment plan, which
proposed the construction of a dome
over part of Nicollet Mall and a tunnel
under the street to accommodate traf-
fic.  In August 1985, the City granted
LSGI exclusive negotiating rights to
redevelop the area.

One year later, the City ap-
proved the proposed redevelopment
contract with LSGI and approved a $73
million bond sale to finance property
acquisition for the LSGI redevelopment
plan.  The City’s actions, however, were
resisted by the Mayor of Minneapolis,
who consistently vetoed steps taken
to close the redevelopment contract
between LSGI and the City.  The City
ultimately overrode the mayor’s vetoes
and the City and LSGI subsequently
executed the redevelopment contract
on November 3, 1986.  The redevelop-
ment contract provided that the City

would acquire the properties in the re-
development area and lease the prop-
erties to LSGI for the construction of a
shopping mall and office tower.  The
parties expected the redevelopment
plan to comprise 900,000 square feet of
retail shopping space and 400,000
square feet of office space, at an esti-
mated cost of $300 million.

On October 27, 1987, LSGI in-
formed the City that it had fulfilled its
obligation under the redevelopment
contract by securing anchor tenants
for the redevelopment project by ob-
taining a letter of intent to lease retail
space from Nordstrom, a local retailer,
and by obtaining a letter of interest
from Nieman Marcus expressing its in-
terest in leasing space for one of its
stores.  The redevelopment contract,
however, contained a confidentiality
provision that prohibited LSGI and the
City from informing local property own-
ers about the status of the project, in-
cluding notifying them that their prop-
erties would likely be condemned to
make room for new tenants such as
Nordstrom and Nieman Marcus.

On the date the redevelopment
contract was supposed to close, how-
ever, the City adopted a resolution di-
recting the Minneapolis Community
Development Agency to adopt new de-
sign guidelines that rejected LSGI’s
original plan for a dome over Nicollet
Mall and an underground traffic tun-
nel.  The new guidelines would main-
tain Nicollet Mall “as an open urban
street with no enclosure and at-grade
transportation.”  The resolution effec-
tively directed LSGI to create a new
redevelopment plan radically different
from the one it previously proposed in
the redevelopment contract.  On No-
vember 8, 1987, the City and LSGI
closed on the redevelopment contract
and the City executed a 99-year-lease
with LSGI for all of the properties in-
volved in the litigation.

Later that month, the City sent
form letters to the Johnson plaintiffs
informing them that the City was go-
ing forward with the LSGI project and
that their properties would be appraised
as an initial step toward condemnation.
The letter cautioned, however, that by
“appraising the property the City [was]

not making a definite commitment to
acquire the same.”  At trial, the author
of the letter on behalf of the City testi-
fied that this formulaic language was
included in every form letter from the
City.  Indeed, the plaintiffs took this
letter as an affirmative statement that
the LSGI redevelopment project was
going forward and that their proprieties
would ultimately be condemned.

Based on their belief that the
redevelopment project was moving for-
ward and that their properties were
going to be appraised and condemned
by the City, the plaintiffs prepared for
their properties to be appraised—
which occurred in December 1987.
Eventually, however, and despite nu-
merous negotiations between the City
and LSGI, the City’s redevelopment
contract with LSGI fell through.  On
June 1, 1989, the City advised LSGI that
it was in default and terminated the re-
development contract.  During this
time—December 1987 through June
1989— the City never informed the
plaintiffs that it was no longer pursu-
ing acquisition of their properties de-
spite numerous telephone calls and let-
ters sent by plaintiffs to the City’s
elected officials requesting a report on
the status of the redevelopment project
and the acquisition of their properties.

In June 1989, LSGI sued the
City in federal court requesting spe-
cific performance of the redevelopment
contract.  An order for specific perfor-
mance would have required the City to
acquire plaintiffs’ properties and per-
form its remaining obligations under
the redevelopment contract.  Also in
1989, adding insult to injury, and de-
spite that it had taken no further action
to acquire plaintiffs’ properties, the City
assessed plaintiffs significant special
assessments as part of the redevelop-
ment project.  The LSGI lawsuit lasted
four years.  In July 1993, a jury awarded
LSGI approximately $31 million in dam-
ages against the City.  The Eighth Cir-
cuit Court of Appeals ultimately re-
versed the jury award against the City
based on its interpretation of the rede-
velopment contract.

The financial impact of the
failed redevelopment plan and litiga-
tion between LSGI and the City was

“A CLOUD OF CONDEMNATION:” EXPANDING THE DEFINITION
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disastrous for the plaintiffs who had
patiently waited for the City to acquire
their properties.  Before the LSGI rede-
velopment plan, vacancies in plaintiffs’
building were low and plaintiffs’ prop-
erties were profitable.  During the LSGI
redevelopment project, however, nu-
merous tenants inquired—both of the
City and plaintiffs—regarding the sta-
tus of the project.  Because the plain-
tiffs could not obtain any status re-
ports due to the City’s failure to com-
municate with them, plaintiffs were
unable to reassure their tenants that
they would be able to honor their leases
through the end of their terms.  Fear-
ing that they would soon be displaced
through condemnation, plaintiffs’ ten-
ants vacated the properties in droves
and plaintiffs had difficulty attracting
replacement tenants.  As a result, plain-
tiffs’ rental income decreased dramati-
cally.  Plaintiffs’ buildings also deterio-
rated because the City did not urge
plaintiffs to make necessary improve-
ments to the properties.

Plaintiffs eventually brought
an inverse condemnation lawsuit in
Minnesota state district court and the
Court, after a three-week trial with an
advisory jury, found that the City had
misled plaintiffs about the planned ac-
quisition of their properties.  The
“cloud of condemnation” over plain-
tiffs’ properties between November
1987 and February 1995, according to
the Court, impacted their business op-
portunities making them commercially
impracticable and substantially de-
prived plaintiffs of most of the economi-
cally viable and feasible uses for the
property.  Lending support to Hayek’s
observation regarding government
planning and the free market, the court
concluded,

Where government action
specifically targeting Plain-
tiffs’ properties so substan-
tially and directly affects their
use, business opportunity,
freedom of choice of use of
their property [the City] vio-
lated Plaintiffs’ constitutional
right to be free from unjust
taking and/or damage to their
private property under both

the United States Constitu-
tion and Minnesota Consti-
tution . . .

The Court awarded plaintiffs
collectively $4,348,000 plus interest as
damages.

The City appealed and the
Minnesota Court of Appeals reversed
the district court holding that because
the City never “significantly con-
trolled” plaintiffs’ properties the City’s
actions did not amount to a constitu-
tional taking.4    Plaintiffs appealed and
the Minnesota Supreme Court re-
versed holding that the City’s actions
constituted a regulatory taking com-
pensable under the Minnesota Con-
stitution.

The Minnesota Supreme
Court began its analysis by noting that,
because the City never took physical
control over plaintiffs’ properties, the
United States Supreme Court’s deci-
sion in Penn Central Transportation
Co. v. City of New York, 438 U.S. 104
(1978) governed plaintiffs’ claim under
the United States Constitution.  Under
Penn Central, where there is less than
a complete taking of the property in
question, a three-factor balancing test
is used to determine whether there has
been a compensable taking.  The three
factors to consider are: (1) the economic
impact on the claimant; (2) the extent
the regulation interfered with the
claimant’s investment-backed expecta-
tions; and (3) the character of the regu-
lation.5

According to the Minnesota
Supreme Court, the Court of Appeals
had erred by placing all weight on
whether the City had “significant con-
trol” over the properties instead of
evaluating that factor within the Penn
Central three-factor framework.  Hav-
ing stated the proper framework for
evaluating plaintiffs’ claim under the
U.S. Constitution, however, the Court
declined to decide whether plaintiffs
were entitled to relief under the U.S.
Constitution because, in the unani-
mous opinion of the Court, plaintiffs
were “entitled to compensation under
the Minnesota Constitution.”6

Analyzing plaintiffs’ claim un-
der the Minnesota Constitution, the

Court first observed that the Minnesota
Constitution’s takings clause is broader
than that clause found in the U.S. Con-
stitution.  The Minnesota Constitution
provides: “Private property shall not be
taken, destroyed or damaged for public
use without just compensation.”1   The
Court acknowledged that, contrary to
the opinion of the Court of Appeals,
“no physical invasion of [plaintiffs’]
property” is required for a compensable
taking to occur.2   The Court then dis-
tinguished its earlier decision in Orfield
v. Housing and Development Author-
ity of St. Paul, in which it did not con-
clude that a compensable taking had
occurred, noting that in the instant case
the City never informed plaintiffs that
the City was not obligated to proceed
with LSGI’s redevelopment plan, plain-
tiffs were not apprised of the status of
the redevelopment plan, and, finally,
plaintiffs were not informed when the
City decided to abandon the LSGI re-
development plan.  These consider-
ations, in addition to the fact that the
City “specifically targeted” plaintiffs’
properties for the redevelopment
project, acted in bad faith by failing to
use its best efforts, and failed to coop-
erate with LSGI in meeting redevelop-
ment deadlines, considered together,
constituted a compensable taking un-
der the Minnesota Constitution.

The Minnesota Supreme Court
concluded:

We conclude that the cumula-
tive effect of the City’s actions
with respect to the LSGI de-
velopment, which the district
court concluded substantially
interfered with appellants’
property rights, constituted
an abuse of the City’s con-
demnation authority and that
appellants are therefore en-
titled to compensation under
Orfield. . . . While each action
taken by the City, analyzed
separately, could be viewed as
normal condemnation activity,
the cumulative effect of the ac-
tions rendered appellants’
properties unmarketable for
years while the development
was being negotiated and,

OF A COMPENSABLE TAKING UNDER THE MINNESOTA CONSTITUTION
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 EDUCATION FINANCING IN KANSAS (CONTINUED FROM PG. 1)
Supreme Court held that education was
a fundamental right under the Califor-
nia constitution.  Serrano v. Priest, 557
P.2d 929 (Cal. 1971).  And, just a few
weeks after the Supreme Court’s rejec-
tion of a federal equal protection chal-
lenge in Rodriguez, New Jersey’s Su-
preme Court found that state’s system
of financing public education, which
relied heavily on local taxation and lead
to disparities in spending per pupil, vio-
lated the state constitution’s provision
requiring the state to furnish a thorough
and efficient system of public school-
ing.  Robinson v. Cahill, 303 A.2d 273
(N.J. 1973).

Encouraged by Serrano and
Robinson, advocates for equalization
and centralization of school funding
have given numerous state courts oc-
casion to evaluate their education fi-
nance systems in light of state consti-
tutional requirements.  As the progeny
of these two benchmark cases, educa-
tion finance litigation generally attacks
state funding schemes on one or both
of two theories: an equity challenge
under a state equal protection clause,
or an adequacy challenge under a state
education clause.  Results have been
mixed.  “Since Serrano, the highest
courts in 36 states have issued opin-
ions on the merits of funding litigation
suits, with 19 upholding state funding

systems and 17 declaring state funding
systems unconstitutional.”  John Day-
ton, Anne Dupre, & Christine Kiracofe,
Education Finance Litigation: “A Re-
view of Recent State High Court Deci-
sions and Their Likely Impact on Fu-
ture Litigation,” 186 ED. LAW REP. 1
(2004) (collecting cases).  Indeed, liti-
gation is ongoing and public policy
advocates seeking to reform the provi-
sion of education across the nation plan
to initiate more litigation in the near fu-
ture.1

MONTOY V. KANSAS

During the week of August 30,
2004, the Kansas Supreme Court is
scheduled to hear oral argument in
Montoy v. State of Kansas, the most
recent litigation battle over equity and
adequacy in education financing.  This
case will serve as an indicator of
whether the use of civil litigation to
challenge states’ school finance sys-
tems is destined to dramatically reshape
the states’ traditional approach to pub-
lic education.  If the Plaintiffs prevail,
this trend will have significant conse-
quences for the continued vitality of
states’ decisions about how to struc-
ture their internal self-governance and
fundamental notions of separation of
powers between the judiciary and the
legislatures within states.

In 1999, two school districts
and approximately three dozen stu-
dents filed suit in the District Court of
Shawnee County, Kansas, alleging the
financing system established by the
state Legislature does not meet the
Kansas Constitution’s requirement that
the Legislature “make suitable provi-
sion for finance of the educational in-
terests of the state,” Art. 6, § 6(b), that
it runs afoul of plaintiffs’ equal rights
under the Kansas Bill of Rights, § 1,
and violates their substantive due pro-
cess rights.

Initially, the District Court
found the claims to be insufficient as
matters of law, but the Kansas Supreme
Court reversed, finding sufficient ques-
tions of fact and allowing the plaintiffs’
case to proceed.  Montoy v. State, 275
Kan. 145 (2003).  Back before the Dis-
trict Court, the plaintiffs challenged
various elements of Kansas’ financing
system, which, pursuant to the School
District Finance and Quality Perfor-
mance Act (“SDFQPA”), establishes a
base or foundation rate for the minimum
level of revenue a district will receive
per pupil.  The base rate set by the state
is then adjusted based on “weights”
for various district and student charac-
teristics deemed by the legislature to
necessitate different funding levels.
Examples of “weights” at issue in this

later, in litigation.  Because of
the unique circumstances of
this case, we find no basis for
reversing the district court’s
findings and conclusions of
law that the City specifically
targeted appellants’ properties
and acted in bad faith and
conclude that this case pre-
sents a narrow and rare in-
stance in which
precondemnation activity
constituted a taking under the
Minnesota Constitution. 

-------By our decision today,
we do not adopt a sweeping
rule that property owners are
entitled to compensation for
any diminishment in value or
loss of income caused by the

prospect that their property
will be condemned at some fu-
ture date.  Rather, our decision
is limited to the particular facts
presented.9

Whether the Minnesota Su-
preme Court’s decision in Johnson is a
first-step in expanding private-property
rights under the Minnesota Constitu-
tion remains to be seen; indeed, the
Minnesota Supreme Court was quick
to caution that the decision was “lim-
ited to the particular facts presented.”

What is clear, however, is that
the Johnson decision is a judicial direc-
tive to state and local government that
they should engage in deliberate and
measured decisionmaking when pro-
ceeding with redevelopment plans
which possibly could place a “cloud of

condemnation” over affected private
property.  At least one elected official
already has taken notice; the current
Mayor of Minneapolis has acknowl-
edged that the Johnson decision is an-
other reason why he is “streamlining
how the city handles development
projects.”10

*The author, Matthew R. Salzwedel, is
an attorney at Lockridge Grindal Nauen
P.L.L.P in Minneapolis.

1 F.A. HAYEK, ROAD TO SERFDOM 76
(1944).
2 Johnson v. City of Minneapolis, 667
N.W.2d 109 (Minn. 2003).
3 Siegel v. City of Minneapolis, Nos.
94-17966, 94-17968, slip. op. at 26 (Minn.
Distr. Ct. Mar. 14, 2001).
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case include adjustments for declining
enrollment, new facility start-up costs,
transportation, as well as the prevalence
of students enrolled in vocational, bi-
lingual and at-risk education programs.
In addition to the “weights” that adjust
per pupil revenues, the state permits
school districts to adopt a local option
budget (“LOB”) to supplement their
spending through an additional tax levy.
This LOB is capped and districts rais-
ing too little funds per pupil statewide
receive state supplemental aid.  Finally,
Kansas law authorizes school districts
to assess property taxes for certain capi-
tal expenditures that are separate and
distinct from state funding mechanisms.

Plaintiffs alleged that these
mechanisms resulted in unconstitu-
tional disparities in educational expen-
ditures per pupil between districts, and
that the overall state level of funding
failed to provide an adequate or suit-
able education for certain groups of stu-
dents.  The state defended the system
by arguing that each category and
weight was rationally related to a legiti-
mate government purpose.  For example,
the new facilities weight was enacted
in recognition of generally higher start-
up expenses facing new schools, and
the transportation weight is generated
based on a district’s density and the
number of students who live more than
2.5 miles from the school.  These
weights are not necessarily based on
the actual costs attendant to any one
particular student or district, but rather
are based on formulae derived from leg-
islative determinations about district
characteristics and the differential fund-
ing needs likely created by those char-
acteristics.  The state noted that many
of the weights challenged in this litiga-
tion were previously upheld by the state
Supreme Court under rational basis re-
view.  See U.S.D. No. 229 v. State, 256
Kan. 232, 266 (Kansas 1994).  The state
further told the court that the LOB and
local property tax mechanisms enacted
by the state Legislature promote the
state’s legitimate interest in fostering
local control over various aspects of
education.  According to the state, these
legitimate state interests, coupled with
evidence of high achievement, such as
the high national rankings of the state’s
schools, rendered the state system of

education financing constitutional un-
der both provisions of the state consti-
tution.

LEGAL STANDARDS CRAFTED BY THE

TRIAL COURT

On September 8, 2003, Judge
Terry Bullock issued a Memorandum
Decision and Order laying out a series
of legal conclusions that would frame
the court’s analysis of the Plaintiffs’
challenge.  See Montoy v. State, 2003
WL 23171455 (Kan. Dist. Ct., Sept 8.
2003) (“Pre-trial Order”).  The court elu-
cidated standards for both prongs of
the Plaintiffs’ challenge to the consti-
tutionality of the school finance sys-
tem: (1) equity, and (2) suitability.

Critical to the court’s equity
analysis was the allocation of the bur-
den under rational basis review.  Nota-
bly, the court acknowledged that ratio-
nal basis scrutiny applied to per pupil
spending discrepancies, but found that
it had been refined in U.S.D. No. 229 v.
State, 256 Kan. 232 (1994) and in an
unpublished district court case, Mock
v. State, Case No. 91-CV-1009, 31
WASHBURN L.J. 475 (Kan. Dist. Ct., Oct.
14, 1991), to shift that burden.  The lan-
guage in U.S.D. 229 interpreted by the
Judge as a refinement of rational basis
scrutiny provided that the test “con-
tains two substantive limitations on
legislative choice: legislative enact-
ments must implicate legitimate goals,
and the means chosen by the legisla-
ture must bear a rational relationship to
those goals.  In an alternative formula-
tion, the court has explained that these
limitations amount to a prescription that
all persons similarly situated should be
treated alike.” Pre-trial Order, at *18
(quoting U.S.D. 229, 256 Kan. at 260).
Judge Bullock interpreted this quote,
which he found “fundamentally syn-
onymous” with the unpublished opin-
ion in Mock, to mean that “if chal-
lenged, the legislature must be prepared
to justify spending differentials based
on actual costs incurred in furnishing
all Kansas school children an equal
education opportunity.”  Pre-trial Order,
at *18.  In so holding, the Judge placed
the burden on the state to justify spend-
ing differences between districts based
on actual costs, rather than placing the
burden on the plaintiffs to show an ab-

sence of a rational basis for such differ-
ences.  On appeal, the state argues this
allocation of the burden was directly
contrary to established precedent gov-
erning rational basis review, and irre-
trievably tainted the trial and decision
with fundamental legal error.

With respect to suitability, the
analysis depended heavily on what
standard the court adopted to gauge
the adequacy of the overall spending
level in the state.  Judge Bullock stated
in both his Pre-trial Order and his De-
cember 2 Memorandum Decision that
he found no guidance in case law, the
state constitution or statutes, or even
in the State Board’s accreditation stan-
dards.  “Accordingly, in the absence of
any appellate court or even legislative
suitability standard, this court must
craft one.” Memorandum Decision and
Preliminary Interim Order, Montoy v.
Kansas, No. 99-C-1738, 2003 WL
22902963, at *23 (Kan. Dist. Ct. Dec. 2,
2003) (“Memorandum Decision”).  Ex-
plaining his intent to craft such a stan-
dard, the Court’s Pre-trial Order explic-
itly eschewed the “objective criteria”
preferred by some courts for determin-
ing the adequacy of states’ provision
of education.  Rather, he held that “a
constitutionally suitable education
(much like an efficient or an adequate
education as provided for in the con-
stitutions of our sister states) must pro-
vide all Kansas students, commensu-
rate with their natural abilities, the skills
necessary to understand and success-
fully participate in the world around them
both as children and later as adults.”

FACTUAL AND LEGAL CONCLUSIONS OF

THE DISTRICT COURT

On December 2, 2003, after an
eight day trial, Judge Terry Bullock is-
sued his Memorandum Decision and
Preliminary Interim Order.  Judge Bul-
lock found Kansas’ school funding sys-
tem unconstitutional under the state
and federal equal protection clauses
because it permitted inter-district fund-
ing disparities unsupported by empiri-
cal evidence of actual differences in the
cost of education in those districts, and
under the state education clause be-
cause it failed to provide what the court
considered adequate total resources to
provide all Kansas children with a suit-
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able education, as defined by the court.
See Memorandum Decision, at * 49.

Finding Kansas’ inter-district
disparities in per-pupil spending uncon-
stitutional, Judge Bullock applied the
reasoning contained in his September
8, 2003 conclusions of law.  He reasoned
that such disparities, even if caused by
legislative policy choices, can pass ra-
tional basis scrutiny “only if there are
rational reasons that are based on ac-
tual increased costs necessary to pro-
vide children, or particular children, in
that district with an
equal educational
opportunity.  Again,
the increased costs
must be essential in
providing the stu-
dents in that district
with educational op-
portunities equal to
that provided to stu-
dents in that and
other districts.”
Memorandum Deci-
sion, at *21.  With
the burden thus al-
located, the court
concluded that
Kansas’ system of
weights and local
control resulted in unconstitutional dis-
parities, despite the explanations of-
fered by the state, because there was
no “evidence of any rational basis pre-
mised upon differing costs to educate
the children who receive more,” id. at
*37, because the differences were not
tied to actual and documented cost dis-
parities, but rested on legislative deter-
minations about general characteristics
that affect costs, and on local districts’
willingness and ability to raise supple-
mental revenue.

As for the Plaintiffs’ suitability
challenge, the court concluded that the
system failed to provide a constitution-
ally adequate education.  In coming to
this conclusion, Judge Bullock applied
the non-objective standard he had pre-
saged in his September 8, 2003 pre-trial
order, and relied heavily on a study com-
missioned by the state legislature in
2001.  This study was an evaluation by
consultants of “the cost of a suitable
education for Kansas children.”  K.S.A.
46-1225.  The firm, Augenblick & Myers,
using independent criteria for evaluat-

ing whether the overall level of funding
was sufficient, concluded that the then-
current level of aggregate financing
was inadequate because it excluded
some of what it deemed “big ticket”
items like transportation and capital
outlay costs covered by localities.  The
state argues on appeal that the district
court’s reliance on that study is mis-
placed: the study was “policy research”
not scientific analysis producing reli-
able results; the methodologies used
were admittedly imprecise; and the ques-

tions addressed are not susceptible to
“correct” or “incorrect” answers.  More-
over, the state notes that the criteria in
the report have not been adopted by
the legislature or the state Board of Edu-
cation, and should not be used to de-
fine the state constitution’s mandate to
“make suitable provision for finance of
the educational interests of the state.”
Kansas Const., Art. 6, § 6(b).

REMEDY

Though it found the Kansas
education finance system unconstitu-
tional under both its equity and suit-
ability standards, the court delayed
entering a final order in the case to af-
ford the state legislature time to rem-
edy the deficiencies.  As widely re-
ported in the press, the legislature did
not jettison or reform its school fund-
ing system during that session.  Ac-
cordingly, in May 2004, after his “grace
period . . . encompassing the entire 2004
legislative session” expired, the court
concluded that “the legislative and ex-
ecutive branches failed to utilize the

time provided by the court and none of
the adjudicated constitutional defects
in the school funding scheme were ad-
dressed and none corrected.”  Thus,
the court entered its remedial order in
which Judge Bullock ordered schools
to close statewide if the problem is not
remedied by the state legislature.  Deci-
sion and Order Remedy, Montoy v.
State, 2004 WL 1094555, at *1 (May 11,
2004).  The Supreme Court of Kansas
has stayed this order pending appel-
late review.  Order, Montoy v. Kansas,
No. 92,032 (May 19, 2004)

IMPLICATIONS OF THIS AND OTHER NA-
TIONWIDE LITIGATION

Though few other cases have
included such sweeping remedial or-
ders, Judge Bullock is correct in noting
that he is not the first state court judge
to invalidate statewide educational fi-
nancing systems.  However, the litiga-
tion presently pending in Kansas dem-
onstrates uniquely well the fundamen-
tal jurisprudential and public policy
ramifications that accompany judicial in-
tervention in, and invalidation of, state-
wide education finance systems.

As a matter of legal reasoning,
in reaching its conclusion the court in
Montoy fundamentally modified the ra-
tional basis test traditionally applied to
equity challenges.  By repudiating –
under the rubric of rational basis scru-
tiny – any rationale other than evidence
of actual, essential, and incurred cost
differentials for inter-district per pupil
funding differences, Judge Bullock’s
decision rejects any legitimate state in-
terest in fostering local control as a jus-
tification for funding disparities.  By
contrast, in rebuffing a similar challenge,
the United States Supreme Court de-
clined what it saw as an invitation “to
condemn the State’s judgment in con-
ferring on political subdivisions the
power to tax local property to supply
revenues for local interests.” Rodriguez,
411 U.S. at 40.  Such a challenge was
described as “nothing less than a di-
rect attack on the way in which Texas
has chosen to raise and disburse state
and local tax revenues.”  Id.  Since
Rodriguez, the Supreme Court has rec-
ognized that “[n]o single tradition in
public education is more deeply rooted
than local control of the operation of
schools,” Martinez v. Bynum, 461 U.S.

...Judge Bullock’s de-
cision rejects any le-
gitimate state interest
in fostering local con-
trol as a justification
for funding dispari-
ties.
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321, 329 (1983), and that this local con-
trol has intrinsic value even though it
may generate some funding disparities
based on different local wealth. See
Papasan v. Allain, 478 U.S. 265, 287
(1986).  Indeed, numerous state high
courts continue to recognize the impor-
tance of local control to the states’ ad-
ministration of public school systems.
See e.g., Committee for Educational
Rights v. Edgar, 174 Ill.2d 1, 39 (Ill.1996);
City of Pawtucket v. Sundlun, 662 A.2d
40, 62 (R.I. 1995).

In addition to occasioning the
forced departure from a long-standing
tradition of local control over school
financing and administration, the invali-
dation of state education financing sys-
tems implicates the traditional separa-
tion of powers between branches of
government within states.  The state
argues on appeal that Judge Bullock’s
decision usurps the proper role re-
served to the legislative branch of state
government by substituting his judg-
ment for that of the legislature, and cites
numerous cases espousing deference

to state legislatures or declining to ad-
judicate what are essentially political
questions.  Indeed, Judge Bullock’s
May 11, 2004 Decision and Order Rem-
edy demonstrates the political tension
inherent in judicial oversight of an in-
herently political question such as edu-
cation funding.  He takes the Kansas
legislature to task for its inaction and
perceived disrespect in failing to rem-
edy the deficiencies he found:  “[i]n fact,
rather than attack the problem, the Leg-
islature chose instead to attack the
court.  From the outset, legislative lead-
ers openly declared their defiance of the
court and refused to meaningfully ad-
dress the many constitutional viola-
tions within the present funding
scheme, all of which were created by
the Legislature itself.”  Montoy v. State,
2004 WL 1094555 at *5.  The court con-
cluded that “[g]iven these facts,
coupled with the attitudes and inaction
of the Legislature, the court now has
no choice but to act and to act deci-
sively.”  Id. at *5.

CONCLUSION

The resolution of Montoy v.
Kansas will indicate the willingness –
or lack thereof – of state judicial offic-
ers to invalidate and reorder their states’
systems of education financing.  If more
states follow this path, redefining the
traditional rational basis scrutiny and
reducing deference to legislatures in ad-
ministering school systems, the juris-
prudential and practical effect may be
to substantially erode the functional
and structural separation of power be-
tween branches of state government,
as well as the traditional reliance on
political subdivisions to implement, fi-
nance and administer local public
school systems.

*The author, Megan Brown, is an at-
torney at Wiley, Rein & Fielding in
Washington, DC.

1 See “Adequacy Lawsuits Planned in
at Least Four States,” available at http:/
/www.accessednetwork.org/litigation/
8-8-03AdequacyLawsuitsPlanned.htm.
(last visited June 21, 2004).

Constitutional Challenges to State Financing of Education 
State Date/Nature of Constitutional 

Challenge 
Outcome of Lawsuit/ 

Legislative Effect 
1994-Equity suit challenging state 
education financing system and 
uniformity requirements in education 
clause of state constitution  

Plaintiffs; funding formula violated constitution 

1998-Students FIRST Act Plaintiffs; Certain provisions of act ruled unconstitutional 

AZ

2003 Pending: constitutional challenge 
to “adequacy” of funding for lower 
income students 

Awaiting outcome 

1983-funding system violates equal 
protection clause of state constitution 

Plaintiffs; see below AR

2002-Supreme Court affirms lower 
court’s ruling on unconstitutionality  

Supreme Court gives legislature until January 1, 2004 to correct system 

CO 1982-equality challenge under 
education clause of constitution 

Defendants; “absolute equality in educational services or expenditures not 
required” 

FL 1995-adequacy of funding  Defendants; state supreme court held that court action would constitute judicial 
encroachment on legislative authority.   

GA 1981-challenge to financing system Defendants. No change. 
ID 1997-adequacy challenge based on 

constitutional provision for “thorough 
education” 

Plaintiffs; state supreme court reversed and remanded; special study commissioned 

KY 1989-challenge to adequacy of funding Plaintiffs; state supreme court declared "Kentucky's entire system of common 
schools unconstitutional." The court ordered the General Assembly to provide 
funding "sufficient to provide each child in Kentucky an adequate education" and 
to reform the property tax system. The court enumerated seven learning goals as 
required for an adequate education. Studies commissioned recommended $892 
million extra in funding 

LA 1989-challenge to adequacy  Defendants. No change 
ME 1994-plaintiffs challenged the state’s 

education funding  
cuts on equal protection grounds 

Defendants; state supreme court held that plaintiffs had not proven inequity, but 
court left door open to inadequacy claim 
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Constitutional Challenges to State Financing of Education (continued) 
State Date/Nature of Constitutional 

Challenge 
Outcome of Lawsuit/ 

Legislative Effect 
1993-challenge to adequacy  
of funding 

Defendants; suit dismissed due to plaintiffs' concession that the schools provided 
an adequate education 

MN

1995- NAACP sued the state, claiming 
that students were being denied a basic 
education, in violation of the state 
constitution 

In 2000, the parties settled with an agreement creating a new accountability system 
for the Minneapolis schools and expanding the access of low-income families to 
magnet and suburban schools 

MT 1989-challenge based on equity theory Plaintiffs; state supreme court ruled that the state's education finance system was 
unconstitutional 

NE 1990-plaintiff taxpayers and students 
filed an equity suit 

Defendants; Supreme Court held that  
equal funding is not guaranteed by the state constitution 

NJ 1973-challenge based upon “thorough 
and efficient education” language of 
state constitution 

Plaintiffs. Changes to financing system and numerous follow-on challenges to 
education systems locally 

1982-challenge to the state's  
education finance system  

Defendants; New York State's highest court  
held that the state constitution does not require equal funding for education 

NY

1995- challenge to the state's school 
funding system 

Plaintiffs; children in New York State are entitled to a "meaningful high school 
education." Court of Appeals ordered a costing-out study to determine the actual 
cost of decision 

NC 1987-equity challenge Defendants; the state supreme court denied review of an appellate decision 
dismissing plaintiffs' equity case. 

1997- adequacy  Plaintiff; the state supreme court declared that the state constitution "requires that 
all children have the opportunity for a sound basic education"  

ND 1994-challenge to finance system  Plaintiffs; North Dakota requires super majority in Supreme Court cases which 
would invalidate a statutory scheme. Court held that the state's education finance 
system was unconstitutional, but not by the requisite "super  
majority"  

OH 2002-challenge to finance system  Plaintiffs; state supreme court declared  
the state education finance system unconstitutional and directed the General 
Assembly to remedy the deficiencies 

OR 1976,1991,1995,1999 Defendants 
1979-challenge under equity theory  Defendants; plaintiffs failed to state cause of action 

1998-equity claim  Defendants; the state supreme court affirmed the lower court’s dismissal of 
plaintiffs' claim 

PA

1998-adequacy claim Defendants 

RI 1995- equity and adequacy challenge  Rhode Island Supreme Court held that statutory scheme for financing public 
education did "not violate either the education clause or the equal protection 
provision of the State Constitution.” 

1988-equity challenge Defendants ; dismissed SC
1999-appeal of dismissal of challenge 
based on education clause 

Plaintiffs; reversed and remanded. State supreme court held that the education 
clause "requires the General Assembly to provide the opportunity for each child to 
receive a minimally adequate education." 

1993-challenge to equal protection 
clause of state constitution 

Plaintiffs; supreme court’s decision results in corrective legislation TN

1995-challenge to adequacy of remedy 
in 1993 case 

Defendants; revised funding formula deemed adequate 

VT 1995-equity challenge based on equal 
protection and education clauses of 
state constitution 

Plaintiffs; supreme court decision stated: “we are simply unable to fathom a 
legitimate governmental purpose to justify the gross inequities in educational 
opportunities." 

VA 1994-equity challenge by low-income 
school districts 

Defendants; state financing system deemed constitutional 

WV 1979- equity and adequacy challenge 
based on education and equal 
protection clauses 

Plaintiffs; supreme court remanded case for trial, holding that education was a 
fundamental right 

1989-challenge based on uniform 
education and equal protection 
provisions of state constitution 

Defendants WI 

2000-equity challenge Defendants; Supreme Court’s decision left door open for adequacy claim 
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that exceeds 10:1 ever be constitution-
ally permissible and, if so, under what
circumstances? (5) when, if ever, can
defendant’s wealth be relevant to the
award of punitive damages?  (6) is bi-
furcation of liability and punitive dam-
ages portions of a trial a viable option
to protect against the admission of evi-
dence that may be relevant to liability
but is no longer proper for consider-
ation of punitive damages?  (7) is the
amount in controversy for federal di-
versity litigation going to be impacted
where it would take a double digit ratio
between compensatory damages
sought in the pleadings and punitive
damages for the total award to reach
the $75,000 prerequisite?  (8) how
should available civil sanctions be
compared to a damage award?  The an-
swer to these questions, at least until
the Supreme Court again takes up this
issue, will rest in the state courts, as
they are the courts that will handle the
largest portion of cases involving pu-
nitive damages,

This article provides a brief
summary of some of the reaction, so
far, to State Farm v. Campbell by state
appellate courts that have had the op-
portunity to review or otherwise con-
sider the award of punitive damages
since April 2003.1   As will become ap-
parent, perhaps one of the most impor-
tant developments is the application
of the Supreme Court’s warning that a
double digit ratio between compensa-
tory and punitive damages will rarely
be constitutionally permissible.  Some
state courts that have considered pu-
nitive damages in the light of State Farm
seem ready and willing to use that warn-
ing either to approve all such awards
that do not reach a double digit ratio or
to ensure that no double digit ratio is
approached, despite the Supreme
Court’s additional caution that no
bright line ratio exists.

ALABAMA

In Shir-Ram v. McCaleb, No.
1012112 (Ala. Dec. 30, 2003), the Ala-
bama Supreme Court applied State
Farm v. Campbell to an award of
$176,572.82 in compensatory damages
and $500,000 in punitive damages in a
case in which the plaintiff injured her

leg on a protruding piece of metal on a
bed frame in the defendant’s hotel.
The Alabama Supreme Court affirmed
the verdict and clearly characterized
State Farm v. Campbell as a mere re-
prisal of the Supreme Court’s criteria
for analysis of a defendant’s reprehen-
sibility first established in BMW v.
Gore.  It appears from the Alabama
court’s discussion of the ratio of com-
pensatory to punitive damages that
court may not look suspiciously at
punitive damage awards as long as
those awards do not create a ratio of
10:1 or greater.

Though not a case involving
an actual award of punitive damages,
in Anderson v. Ashby, ____ So.2d
____, No. 1011740 (Ala. May 16, 2003),
the Alabama Supreme Court applied the
principles in State Farm to the analy-
sis of whether a contract that limits
punitive damages to five times eco-
nomic damages was unconscionable.
The court concluded such a contrac-
tual limit was not unconscionable by
reference to State Farm in footnote 24
of the court’s opinion.

ARIZONA

Though the Arizona courts
have not yet directly addressed the
impact of State Farm on their punitive
damages analysis, a cite to State Farm
highlights the focus on the Supreme
Court’s discussion of the appropriate
ratio between compensatory and pu-
nitive damages.  See Bridgestone/
Firestone N. Am. Tire v. Naranjo, 414
Ariz. Adv. Rep. 32 (Ariz. Dec. 10, 2003).

ARKANSAS

On at least three separate oc-
casions the Arkansas appellate courts
have had the opportunity to cite or oth-
erwise discuss State Farm. Advocat,
Inc. v. Sauer, 111 S.W.3d 346 (Ark.
2003); Hudson v. Cook, 105 S.W.3d 821
(Ark. App. 2003), Superior Fed. Bank
v. Mackey, CA 02-1119 (Ark. App. Nov.
19, 2003).  The most significant of these
cases is Advocat, Inc. v. Sauer, 111
S.W.3d 346 (Ark. 2003).  After a thor-
ough summary of the State Farm opin-
ion, the court proceeded to review the
award of punitive damages in this case
based on the three Gore factors – rep-

rehensibility, ratio of compensatory to
punitive damages, and the available
civil sanctions for similar conduct.  This
wrongful death case, involving medi-
cal malpractice claims, resulted in a jury
verdict of compensatory damages of
$5 million on the ordinary negligence
claim, $ 10 million for medical malprac-
tice, $25,000 for breach of contract, and
$100,000 for each surviving beneficiary.
The total in compensatory damages
was $15.4 million.   Punitive damages
of $21 million were awarded against
each of the three defendants who ap-
pealed the judgment.  In one of the most
comprehensive discussions of State
Farm, the court recognized that the
Supreme Court elaborated on the con-
siderations to be made when assess-
ing reprehensibility of the defendant’s
conduct, including consideration of
whether the harm caused was physical
or merely economic, whether the con-
duct demonstrated indifference or reck-
less disregard for the health or safety
of others, whether the target of the
conduct had financial vulnerability,
whether the conduct was repeated or
isolated, and whether it resulted from
intentional malice or deceit.  In discuss-
ing the 4.2:1 ratio of compensatory to
punitive damages, the court easily con-
cluded such a ratio did not raise due
process concerns.  The court also un-
dertook a much more detailed analysis
of what civil sanctions were available
under state law than the court might
have undertaken prior to State Farm.

CALIFORNIA

The California appellate courts
have had ample opportunity to apply
State Farm v. Campbell, having had
several cases remanded by the Su-
preme Court for further consideration
following that decision:

In one of the most recent such
cases, Simon v. San Paolo U.S. Hold-
ing Co., Inc., B121917 (Dec. 2, 2003
Cal.App.), a case remanded for the sec-
ond time, the California Court of Ap-
peals affirmed a fraud verdict award-
ing $5,000 in compensatory damages
and $1.7 million in punitive damages.
The case was actually tried twice.  The
first jury verdict awarded $2.5 million
in punitive damages, but the trial court

STATE FARM V. CAMPBELL (CONTINUED FROM PG. 2)
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granted a new trial unless the plaintiff
agreed to a remittitur in punitive dam-
ages to $250,000.  The plaintiff refused
the reduction and obtained the $1.7
million punitive verdict in the second
trial.  Following this second trial, the
trial court made no reduction of the
verdict.  The appellate court affirmed
in large part based on the reprehensi-
bility of the defendant’s conduct,
which included lying to the trial court
about the wrongful conduct.  This dis-
honesty with the court was viewed as
demonstrating trickery or deceit and
also indicated that the wrongful con-
duct was not an isolated incident – both
proper considerations
according to State Farm
for determining the level
of reprehensibility of the
defendant’s conduct.
The court focused a
great deal of its discus-
sion on the Supreme
Court’s statements that
no mathematical bright
line exists in terms of the
ratio of compensatory to
punitive damages be-
tween constitutionally
permissible and viola-
tive of due process.  The
California appellate
court further discussed
the Court’s explanation
in State Farm, which
concluded that in cases
where particularly egre-
gious acts resulted in
small economic loss, a
larger ratio may be appropriate.  This,
the California court indicated, was just
such a case.

In Romo v. Ford Motor Co.,
F034241 (Nov. 25, 2003 Cal.App.), the
Fifth District Court of Appeals had its
opportunity to consider State Farm.
That court conditionally affirmed the
award of punitive damages in a per-
sonal injury, wrongful death suit that
resulted from the rollover of the
plaintiff’s Ford Bronco.  The affirmance
was conditioned on a reduction of the
punitive damages from $290 million, in
light of a nearly $5 million compensa-
tory award, to $23,723,287.  In this opin-
ion, the California court recognized that
State Farm had “impliedly disap-

proved” the California courts’ broad
view of the goal and measure of puni-
tive damages, which view had been that
punitive damages were to achieve de-
terrence of a practice or course of con-
duct “by depriving the wrongdoer of
profit from the course of conduct or
making such conduct so expensive it
put the wrongdoer at a competitive dis-
advantage.”  This view, according to
the California appellate court, was im-
plicitly disapproved by the Supreme
Court.  Thus, the court reduced the pu-
nitive award due to its
acknowledgement that punitive dam-
ages must focus primarily on what the

defendant did to the present plaintiff,
not “the defendant’s wealth of general
corrigibility.”

See also Henley v. Philip
Morris Inc., 112 Cal.App.4th 198 (2003);
Diamond Woodworks, Inc. v. Argo-
naut Ins., 109 Cal.App.4th 102 (2003).

FLORIDA

In Liggett Group Inc. v. Engle,
3D00-3400 (Fla. App. 3 Dist. May 21,
2003), the court reversed an award of
$145 billion against tobacco companies
based on a number of lower court er-
rors, including the failure to first award
compensatory damages and based on
the bankrupting impact of the award
on the defendants whose net worth

was under $9 billion.  Providing further
support for its decision, the court cited
State Farm and its $145 million award
as demonstrative that such a large ver-
dict was clearly excessive and viola-
tive of due process.

NEW YORK

Citing State Farm, the Appel-
late Division of the Supreme Court of
the State of New York, reversed the
lower court’s reduction of punitive
damages from $50 million to $10 million
in a two page opinion that concluded
$50 million was excessive but that a
more substantial penalty than $10 mil-

lion was appropriate.
Mitsuhiro Honzawa, et al.
v. Hirokuni Honsawa, et al.,
1923 (1st Dept. October 21,
2003).

CONCLUSION

Numerous other
courts have also considered
the impact of State Farm v.
Campbell, including the
courts of Georgia, Indiana,
Iowa, Kentucky, Massa-
chusetts, New Hampshire,
Ohio, Oregon, Pennsylva-
nia, South Dakota and Wis-
consin.  And other state ap-
pellate courts are currently
hearing oral argument or re-
ceiving briefs that discuss
or argue the impact of this
Supreme Court case for the
first time.  Whatever trends
may develop, there can be

no question that the language set forth
in the Court’s opinion will be used by
both sides – those seeking to limit and
those seeking to expand punitive dam-
age awards.  And that the ultimate de-
cision as to the impact of this decision
rests with these state courts.

*The author, Wendy Keefer, is an at-
torney at Barnwell, Whaley, Patterson,
and Helms in Charleston, SC.

1 A majority of state courts have not
yet had the opportunity to apply the
principles of State Farm v. Campbell
to an award of punitive damages.

...the language set forth
in the Court’s opinion
will be used by both
sides–those seeking to
limit and those seeking
to expand punitive
damage awards.
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adopted a resolution ratifying and con-
firming the condemnation and award of
damages under the city charter and pro-
ceeded with the acquisition.

On March 13, 2001, Sinclair
commenced two separate district court
actions.  First, Sinclair commenced an
inverse condemnation action by serv-
ing and filing a petition for alternative
writ of mandamus requesting the dis-
trict court to compel the city to com-
mence condemnation pursuant to Min-
nesota Statutes Chapter 117.  Second,
pursuant to St. Paul City Charter Chap-
ter 13, Sinclair filed a notice of appeal of
the city’s condemnation resolution that
confirmed and ratified the condemna-
tion and award.  Sinclair commenced
this second action in order to meet the
30-day limitation period for appeal as
set forth in the city charter and protect
its right to appeal the award. During this
time period, the city commenced con-
struction of the project, physically ap-
propriated Sinclair’s property, and on
August 9, 2001, the project was com-
pleted.

The inverse condemnation ac-
tion was presented to the district court
on Sinclair’s motion for summary judg-
ment.  On November 26, 2001, the dis-
trict court ruled in favor of Sinclair, de-
termining that the St. Paul City Charter
condemnation procedure was uncon-
stitutionally void because it failed to
provide for judicial review of the public
purpose and necessity of the taking
prior to the condemnation and actual
taking of property.  The district court
ordered the city to commence condem-
nation proceedings pursuant to Min-
nesota Statutes Chapter 117.  The city
appealed this decision to the Minne-
sota Court of Appeals.

In analyzing the constitution-
ality of the relevant charter provision,
the district court emphasized the long
held principle that a condemnation must
satisfy the public-use requirement im-
posed by the constitution.   Article I,
§13 of the Minnesota Constitution guar-
antees that “Private property shall not
be taken, destroyed or damaged for
public use without just compensation
therefore, first paid or secured.”  In or-
der to meet this requirement, the con-
demning authority must establish that

the condemnation of is for a valid pub-
lic use.  Furthermore, Minnesota has
the additional requirement that the con-
demning authority must also establish
the necessity of the condemnation.
The court concluded therefore, that
when a condemning authority acquires
private property, the landowner is en-
titled to judicial review in order to de-
termine whether the condemnation is
for a public purpose and is necessary.

The court also emphasized the
Rapp court holding that there is a tem-
poral requirement to judicial review in a
condemnation proceeding.  Specifically,
the Sinclair court relied heavily upon
the Rapp court’s conclusion that  “Land
may be condemned only after a deter-
mination of public purpose and neces-
sity.  Therefore, a property owner is en-
titled to judicial review of the public pur-
pose and necessity of a taking prior to
the actual taking of property.”  Rapp,
612 N.W.2d at 785.

The court then analyzed the
relevant portion of the city charter pro-
vision in order to determine if it com-
plied with the constitutional and tem-
poral requirements.  St. Paul City Char-
ter §13.03.5(1) states, “Any person
whose interest is property has been
condemned or taken may appeal, or an
appeal may be taken on his or her be-
half, from the ratification and confirma-
tion of the condemnation or from the
award of damages or both.”  Like the
statute analyzed by the Rapp court, the
St. Paul City Charter allows the City to
condemn or take the property without
providing for judicial review of public
purpose and necessity.

The city’s condemnation pro-
visions also allow the condemning au-
thority to acquire the property and com-
mence construction even if an appeal
has been filed.  The city attempted to
justify the constitutionality of the pro-
vision by arguing that so long as just
compensation is paid or secured prior
to the taking, the charter provision
meets the constitutional requirements.
However, the court held that the lan-
guage of the ordinance “does not pre-
vent the taking from occurring until af-
ter the court reviews the public purpose
and necessity of the taking; it simply
requires that money be paid into court.”

Under the ordinance, once payment is
made, title to the property immediately
transfers to the city and, unless the
owner retains a right to continued pos-
session, the city may immediately enter
upon the property and commence con-
struction .  This clearly does meet the
constitutional requirement of judicial
review of public purpose and necessity
prior to the taking of private property.

In addition to attempting to de-
fend the constitutionality of its charter
proceeding, the city made several other
arguments.  First, the city argued that
Sinclair, by conceding during a public
hearing before the City Council that the
project was for a public purpose, had
waived its right to challenge the public
purpose of the taking in any subsequent
proceeding. However, the Court of Ap-
peals held that the city had presented
no evidence that Sinclair voluntarily
and intentionally waived its right to chal-
lenge the necessity of the taking.

The City also argued that as a
result of Sinclair’s acquiescence in the
construction of the project, Sinclair was
estopped from challenging the public
purpose of the project.  The Court of
Appeals found to the contrary and held
that Sinclair, by commencing the two
district court actions, provided the city
with ample notice that it was indeed
challenging the propriety of the taking
before construction began.

Finally, the city claimed that
Sinclair could not obtain effectual relief
on its claim that it was entitled to judi-
cial review of the public purpose and
necessity of the taking prior to the tak-
ing.  The city argued that because the
project had already been completed, the
issue was moot.  Again relying on the
decision in Rapp, the court concluded
that even though the property had been
taken and the project constructed upon
the property, Sinclair was entitled to
relief in the form of the return of its prop-
erty.  The conclusions reached by both
this court and the Rapp court with re-
spect to mootness may have a profound
impact on the nature of acquisitions for
public projects.  A condemning author-
ity could find itself in a difficult and ex-
pensive situation if a court failed to find
requisite public purpose and necessity
to support the condemnation after the
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project has already been constructed.
The Minnesota Court of Ap-

peals ultimately affirmed the district
court’s declaration that the St. Paul City
Charter condemnation procedure was
unconstitutional because it failed to
provide for judicial review of the public
purpose and necessity of a taking prior

to the actual taking.  The Minnesota
Supreme Court denied the City’s Peti-
tion for Review.  The case is currently
proceeding under the constitutionally
valid provisions of Minnesota Statute
Chapter 117, and the district court has
under advisement Sinclair’s motion for
attorney an award of attorneys’ fees in

the successful inverse condemnation
case.  This case is Sinclair Oil Corpo-
ration v. City of St. Paul, 2002 WL
1902920 (Minn. App. August 20, 2002).

*The author, Tonetta Dove, is an attor-
ney at  Levander, Gillen & Miller in St.
Paul.

tion in the workplace.  An employee
who might improve substandard job
performance through the employer’s
constructive criticism may now lose
this opportunity, and her job, because
the employer would be wary of mak-
ing any negative statements to the em-
ployee.  An employee falsely accused
of misconduct could be needlessly ter-
minated because, never confronted
with the reason for the discharge, he
had no chance to rebut the false accu-
sation.  The tort could foster an un-
healthy “culture of silence” in the
workplace.

Blue Cross also contended that
the tort might encourage former employ-
ees to repeat defamatory statements
gratuitously to prospective employers,
when the employees could have other-
wise avoided such statements or ex-
plained to prospective employers the
true circumstances of their discharge.
A former employee could state a new
claim for self-defamation each time that
she applied for a job and stated the
former employer’s reason for her termi-
nation.

Blue Cross also argued that the
tort has a potentially broad reach, be-
cause it cannot be restricted to employ-
ment.  Courts from other jurisdictions
have recognized compelled self-defama-
tion in other contexts, such as a
physician’s report to his insurance com-
pany about lost hospital privileges, a
minister’s repeating comments to his
parishioners, a minor showing a letter
to unspecified others, and a loan
applicant’s comments to a bank when
seeking a loan.  In short, recognizing
the tort could expose individuals in
many other contexts to liability simply
for exercising their discretionary func-
tions.

New England Legal Founda-
tion filed an amicus brief in support of
Blue Cross.  NELF argued that self-defa-
mation is a thinly disguised claim of
wrongful discharge and an evasion of
the employment at-will relationship.  By
removing the publication element from
the employer and placing it in the hands
of the employee, the tort allows the em-
ployee to subject the employer’s deci-
sion to a “just cause” standard of re-
view.  To defend against a claim of self-
defamation, an employer would need to
establish the traditional defamation de-
fenses that its reasons for discharge
were true, or at least that it did not act
with recklessness to the truth.  By con-
trast, an employer can discharge an at-
will employee for any reason or for no
reason at all.  Thus, creating the tort
would have increased the duties of an
employer before discharging an at-will
employee beyond those duties required
under established law.

NELF also argued that White
has a remedy under existing law, so that
there is no need to expand defamation
law to create a remedy for his alleged
circumstances.  He could have sued the
client hospital for defamation or for tor-
tious interference with contractual or
advantageous business relationships.

Finally, NELF argued that Mas-
sachusetts has traditionally deferred to
an employer’s business judgment and
is loath to interfere with the at-will rela-
tionship.  Recognizing the tort, how-
ever, would involve courts in scrutiniz-
ing and second-guessing employers’
business decisions to discharge at-will
employees.

After the parties in this case
submitted their briefs, the Connecticut
Supreme Court issued a decision reject-
ing the tort of compelled self-defama-

tion.  Courts applying the law of at least
14 other states and Puerto Rico have
also rejected the tort.   Additionally,
the legislatures of Colorado and Min-
nesota have expressly overruled deci-
sions of their respective state supreme
courts recognizing the tort.  Courts ap-
plying the law of approximately 12
states have recognized the doctrine.
Lower courts in two other states, New
York and Texas, are split on the issue.

In June of 2004, the Supreme
Judicial Court ruled in Blue Cross’ fa-
vor.  The court agreed with NELF’s po-
sition and declined to recognize the
doctrine of compelled self-defamation.
The Court explained that “White could
have demanded an employment con-
tract with Blue Cross, but did not do
so.  The law should not permit him to
secure indirectly what he failed to ne-
gotiate directly.”  The Court also ob-
served that recognizing the doctrine of
self-publication would contravene an
employer’s established privilege to dis-
close information about a former em-
ployee to prospective employers.  Fi-
nally, the Court noted that if a dis-
charged employee is free to file suit
whenever he discloses information to
prospective employers concerning his
discharge, “the statute of limitations
become[s] meaningless” and “the dis-
charged employee may publish and re-
publish the alleged defamatory state-
ment for the remainder of his profes-
sional life.”

*The author, Ben Robbins, is Staff At-
torney at the New England Legal Foun-
dation, a not-for-profit law firm advo-
cating the interests of the business
community.
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examine state policy that could affect
business-related crimes.  To complete
this study, Stateside Associates re-
viewed all pending and enacted legis-
lation from 2000-2003  for legislation that
created new crimes for activities con-
ducted in the course of business,
changed the mens rea standard for
crimes, or otherwise changed the expo-
sure of a corporation and its employ-
ees to criminal prosecution.  Stateside
Associates also examined whether rel-
evant state agencies provide any writ-
ten or informal guidance as to how they
interpret their respective state’s new
laws governing environmental protec-
tion, securities, and consumer protec-
tion.  Finally, Stateside Associates re-
viewed the various states’ caselaw for
judicial precedents on criminal prosecu-
tions of corporations and their effect
on the mens rea standard.

The study reveals several
trends in the states’ laws governing
white collar crime.  First, several states
have criminalized aspects of business
conduct that previously had been gov-
erned by civil laws.  Mississippi, for
example, recently enacted a bill that
seeks to make it easier to prosecute
white collar crime by using a corporate
conflict of interest theory.  Specifically,
Mississippi’s H.B. 463 (2001) prohibits
directors or officers, under pain of up
to five years imprisonment, from taking
any business actions that would create
a conflict of interest between their per-
sonal interests and the interests of the
corporation.

Mississippi has not been alone
in enacting legislation to address cor-
porate fraud.  Several states have
moved to align their corporate law with
the requirements of Sarbanes-Oxley.
California, for example, has recently
enacted a trio of corporate anti-fraud
bills, which closely resemble Sarbanes-
Oxley’s requirements.  S.B. 777 (2003)
creates a $10,000 fine for unjustified fir-
ings of a whistle-blower, and protects
from retaliation workers who alert au-
thorities about illegal practices.  S.B.
523(2003) requires major corporations
and publicly traded companies to
quickly report to shareholders and other
authorities important false or mislead-
ing statements made by corporate of-

ficers.  It also establishes a fine up to $1
million for withholding this information.
Finally, A.B. 1031 (2003) increases crimi-
nal penalties in California for securities
fraud to $25 million and up to five years
in prison.  That provision also makes it
illegal to destroy documents during a
securities fraud investigation.  Several
other states, including Connecticut,
Kansas, and Wyoming, also have en-
acted legislation to align their corpo-
rate law with Sarbanes-Oxley’s various
requirements.

The trend toward increasing
criminal penalties for white collar of-
fenses has not been limited to the fraud
context.  The Massachusetts legisla-
ture, for example, recently responded
to an April 2003 oil spill in Buzzards Bay
by enacting what some environmental
experts have described as the toughest
environmental protection law in the
country.  The Environmental Endanger-
ment Act, H.B. 4004 (2003), creates crimi-
nal punishment for any person or orga-
nization that knowingly or recklessly
commits an environmental violation and
causes serious bodily injury to another
person or damages natural resources.
The potential penalties include prison
sentences of up to 20 years and impose
fines up to $500,000 for a first offense,
and up to $2 million for subsequent of-
fenses.  Moving beyond the realm of
environmental law, the Washington leg-
islature has enacted a new law regard-
ing the licensing and regulation of
money services with criminal penalties
for false statements, material misrepre-
sentations, or deliberate omissions in
records required under the Act.  H.B.
1455 (2003).  Texas, moreover, recently
enacted H.B. 2424 (2003), which assigns
new criminal penalties to advertising
violations for tobacco products and
auto dealers.

In addition, many other states
are presently considering legislation
which would create new criminal penal-
ties.  In Massachusetts, for example,
S.B. 103 (2003) was approved and be-
came effective on July 1, 2004, creating
new criminal penalties for officers and
directors of corporations when they
knowingly sign a false statement or re-
port.  A bill was also considered (and
eventually referred to study) that would

have created new penalties for employ-
ers who attempt to restrict employees
from selling or divesting the securities
of the employer if it is in connection
with an employee benefit plan (S.B. 59).
Likewise, the Louisiana legislature re-
cently considered a bill that would have
provided that a business corporation
may be subject to criminal liability in a
felony case based on failure to main-
tain effective supervision by the board
of directors, an executive officer, or any
other person who is involved in form-
ing company policy.  H.B. 492 (2003).
The bill further would have provided
that acquittal of the individual upon
whose conduct liability of the corpora-
tion is based is not a valid defense for
the accused corporation.

The Stateside Associates’
study also reveals that several states
have recently moved to weaken the
mens rea standard in the criminal laws
governing business conduct.  Some of
these changes have occurred through
legislation.  Delaware, for instance, has
recently toughened the mental state
standard for filing environmental re-
ports with the state Department of Natu-
ral Resources and Environmental Con-
trol.  S.B. 60 (2003).  Whereas the stat-
ute previously had been limited only to
“knowing” violations, the amended
version subjects even those who com-
mit “reckless” violations to the possi-
bility of up to 6 months imprisonment.
In other instances, the courts of the vari-
ous states have altered the mens rea
standard.  The study concludes that in
twenty-four states, the courts have
weakened the general mens rea require-
ment for criminal liability in the context
of corporate white collar crime. In Penn-
sylvania, for example, the state courts
have created a broad public-welfare ex-
ception to general criminal intent re-
quirements, specifically in the context
of corporate environmental violations.
In Commonwealth of Pennsylvania v.
Sanico, 830 A.2d 621 (Pa. 2003), the state
supreme court affirmed the trial court’s
order finding the defendant guilty of
hauling illegal solid waste because the
transportation equipment did not indi-
cate the type of waste.  In examining
the mens rea issues, the court noted
that, “[a] criminal conviction typically



requires both an actus and a criminal
negligence . . . As we noted in CSX,
however, ‘public welfare statutes’ of-
ten dispense with the intent require-
ment imposing, instead, absolute liabil-
ity.”  830 A.2d at 626.  The court rea-
soned that because the solid waste dis-
posal statute was intended to protect
the public health, and because the stat-
ute did not specifically annunciate a
mens rea standard, the statue “was in-
tended to be enforced without regard
to criminal intent.”  830 A.2d at 627-28.

Finally, the Stateside Associ-

ates study reveals that many states
have responded to the real and per-
ceived problems facing corporate
America by enacting harsher criminal
penalties for white collar offenses.  For
instance, Kansas enacted the 2003 Se-
curities Penalties Act, S.B. 110, to in-
crease criminal penalties levels based
on the amount of loss.  Under the Act,
the maximum prison sentence for a de-
fendant of white collar crimes (with no
prior criminal convictions) would be 43
months—more than double the previ-
ous Kansas penalty.  Likewise, Texas

has enacted H.B. 1218 (2003), which
increases the penalty for violating the
Public Accountancy Act from a Class
B misdemeanor to a felony and in-
creases the administrative penalty the
agency could levy from $1,000 to
$100,000 per violation.  Similar in-
creases in penalties have occurred in
Connecticut, Delaware, Illinois, and
Massachusetts, and legislation in-
tended to accomplish the same result
is pending in New York.

To view an executive summary of
the Stateside Criminalization Study,

please go to www.fed-soc.org.
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